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You huow THE WAY YOU WOULD 
UKE THE LAW TO BE Avut is it 


HE LAW is not always the way the lawyer would like to have it. 
The predetermination of a legal proposition without consulting, with 
an open mind, the existing rules of law, may spell disaster. The task of 
the lawyer is to find out what the law really is, whether it is for or against 
his client. He must approach this problem with an open mind and guard 


against undue influence from any predetermined concepts. 


T\MERICAN _JURISPRU DENCE 


OFFERS THESE AIDS TO BALANCED JUDGMENTS 


Easy-to-find, well-stated rules, simple but powerful in 
their effect. 


A statement of the reason for the rule, without which 
a full understanding would be impossible. 


Well-illustrated exceptions which guard against improper 
applications. 


i a ad 


Cautions as to limitations inherent in the rule itself. 
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{4 FEW NOTES ON THE DEPARTMENT OF 
JUSTICE LIBRARY* 
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Works on legal 
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he law, which make 


lection in themselves. 


bibliography and library science have an 


mportant place in the library. Some 


special sets of governmental material are 


* This talk was delivered before the ff « 
Social Security Board, April 
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you would be interested in 


knowing that besides the three principal 
offices, that of the Attorney General, the 


Solicitor General, and the Assistant to 


Attorney General, there is a War 
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cial War Policies, Alien Enemy Control, 
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and Alien Property ; t are 


lrust, Tax, Claims, Lands, Criminal and 
Customs Divisions. There are the in 
vestigative and prisons bureaus, the 
unmugration and naturalization service 


iid a Pardon Attorney. Paroles 


the United 
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Parole 


Closely related also to the 


granted by States 


Board. 
Bureau of Prisons is the Federal Prison 


Industries, Incorporated. Of course 


there is the usual Administrative Divi 
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books on 
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to do great things with un- 
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Moreover, mutuality of interdepart 
mental effort pays dividends and is a 
lubricant that smoothes the way and 


suppresses friction. 

There is a multiplicity of woes I re 
frain from mentioning. They are more 
than offset by such pleasant happenings 


as the news that one of our staff mem 


bers, now in the air corps, is safe; th 
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important but service. 
However, the greatest reward is neither 
recognition nor monetary gain, but that 
deep sense of satisfaction which comes 
from the realization that the job is done 


well. 
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SCHOOL LIBRARY 


By ALict 


oy number of years, former stu 
al fellow librarians have found 
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inexhaustibl urce of information 
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ous aids and tools for the profession, 


Columbia’s Law Librarian and his staff 
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assisting law librarians with little or no 


formal library training, or, on the other 


hand, with little legal training or famil 


larity with legal bibliography and ter 
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ness in many libraries Several years 
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vr about 15,000 volumes was begun, to 
satisfy the demonstrated need of many 
iw librarians and catalogers for a tool 
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for their own libraries a catalog in ac 
‘ordance with standard library prac 
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ublic Library Commission of 
New Jersey, and the late Miss Helen 
S. Moylan, Librarian of the State Um 
versity of Iowa Law Library—the cata- 
log fulfills two purposes. First, it rep- 
resents all types of materials found in 
a well selected law library, and fur 
nishes properly cataloged models for the 
librarian; second, it catalogs most of 


es found in a library of the stated 


size. It is now available in book form, 
in lithoprint. Its usefulness as a source 
of models for cataloging all types of 
legal materials, and many basic titles 


in the small librarv: as a source of 
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EXAMINATIONS BEFORE TRIAL IN NEW YORK* 
By [LEONARD 


Vember of the New York Bar 


Introduction 


ere are five principal methods for 


talning proot befor trial: 1) Re 
juest for admissions: 2) Physical 


examinations ; 3) Depositions taken out- 


of che state; 4) Discovery and 


spection of papers; and, 5) Last and 
most important Depositions take n 


within the state for use within the state, 


ommonly known as eXaminations be 


fore trial. Judge Shientag in his paper, 
The Trial of a Civil Jury Action tm 
rk, has well said, “The impor 


tance of examination before trial cannot 


The Federal and New York 


Statutes and Rules 


he Federal deposition-discovery pro 


cedure (discovery being used in _ its 


generic sense of disclosure of facts and 
not in the New York technical sense of 
‘A Ire elivered May 4, 1943, before the 
4 tion of ¢t B of the City of New York 
rt f ( mitte on Post-Admi 
Legal Educatior Mr. Saxe’s remarks are made 
Rae oe ln not nece 
flect the opinior f the Tudi Council of 


Executive Sec retary. 
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1942. Basset, Elsie \ Cataloging Manual 





JOURNAT Vol. 36 


York, School of Library Service 
Columbia University, 1942. 305p 


for Law Libraries New York, H 
VU Wilson Co., 1942 3654 
\lso, unpublished, in typescript 


Basset, Lelsie \ Dictionary of Ten 
Public International Law 700 
eaves 
Narr, Frances Subject He idings 1n tl wv 
Field of Law; an Attempt at a [ 
orm List. (M. S. thesis. School « 
Library Service, Columbia Unive1 
1() RQ? le 
a, * . 
S. SAXE 
discovery of papers), contained in Rules 
26 to 37 of the Federal Rules of Civil 
Procedure, became effective on Septem 
her 16, 1938. This deposition-discovery 
procedure has been regarded as_ the 
“keystone” of the new federal practice.’ 
In my opinion, these provisions repre 
sent the ideal solution of New York’ ' 
I 


problems in this field. They are in 
general, a model of simplicity and effec 
tiveness. In 1934 the New York Com 
mission on the Administration of Justice 
recommended practically identical pro 
visions,” and since then the New York 
Judicial Council, after a public hearing, 
has consistently recommended enlarge 
ment of the New York practice.’ 
Federal Rule 26(a). so far as rel 
vant, provides that after an answer has 
been served “the testimony of any pet 


son, whether a party or not, may be 


P 7 ‘ Federal } ' 1) J 
Jose 1 ¢) Ru Evides 1939) I J 
Re l 
2 Rem t Commission on the A t t on 
Tust Nw. YW. Ea Doc. No ) (1 ) 1 
WiGcMoreE, Evipe E (3rd ed. 1940) §1 
Fight Ant Report of the | r Cou 
(1 | 61-373 








En al the mistan 


e Ol ally party 


purpose of discovery or lor uss 


the action or tor bot 
es. lo anticipate and render in 
ttectual any judicial construction which 

th emcacy of this Rule, it 


provided Federal Rule 26(b): 


provisions protecting 

ra harassment.* The lederal Rules 
treely permit the taking of deposi 
Witne well as of a party. 

vNew York statute, contained in 

258 he Civil Practice Act, 

s between the taking of 

tions of “‘parties’”’ and “witnesses.”’ 

e of section 288, relat 


parties, reads as follows: 
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Lhis New York statute in its language, 
xcept with respect to witnesses, appears 


be almost as unlimited as the Federal 


\lthough the Federal Rule provides 
taking of an examination of a 


shall be 


without restriction, the provisions as to 


witness virtually 


he use of depositions upon the trial, as 


Rule 26(d), are substan- 


tially similar to those of New York, as 
et forth in Civil Practice Act section 


vord, 


‘itness may not be read upon 


these are that the depo 


the trial unless it is shown that the wit 
ess cannot be produced because of un 
ivailability, either 


actual or as defined 


he Ruk . whi reas the deposition of 


party 


may be read, 1f competent, even 


f the party is present in court. In other 


‘tant aspects, the Federal pro 
visions would seem to be substantially 
ilar to those of New York 


very liberal practice, 1n 


accord 


nee with the plain wording of the Fed 


has 


, 
attorneys now resort to. the 


been such that many 


federal 


ts in preference to the courts 


possibli 


nder the Federal Rules all restric 


ley 


ONS as to tak 


1 


ng the examination under 


e traditiona procedure as Wwe know 1t 


in out New York state practice have 
heen swept away. The Gordian knot of 
omplications and judicial restrictions 
which ties the hands of New York liti 
ints was cut by the Federal Rules. 


lhe affirmative burden of proof rule is 
a witness as 


Names 


of witnesses may be obtained. There is 


The examination of 


gone. 

matter of right is permitted 
1 matter of right is permitted 
no necessity to itemize the matters upon 


which a person is to be examined. 
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letaphysical niceties of form which 
es iny New York Special Term 
judges to reject notices for saying “as 
whether or not,” “concerning,” and 
phrasing allegations of the com 
s including conclusions of law, 
( Chere is no question as to 
he examination will bring forth 
iy or parol evidence, as the exam 
permitted ror t he purpose ot 
1; 
{ 
\ oh the vcomer to this field 
} ] ] »] ] + +] 
lnk tha Knowledge ¢ ne gen 


wide practice, as set forth in 
Civil Practice Act, would be all that 


ds, the experienced lawyer knows 
it he must be familiar with many dif 
sets of rules. Practice under th 

: ' 
5 o >; Court Act 1s a thing apart; 
| unde the Court ort laims \ct 


York 


courts 


pecialty ; practice in the New 
; ; 


othe 1 


€f local ituriedictio hroughout the 
quires attention particular 
tes \lthough the general practice 
s set forth in the Civil Practice Act, an 
Wey l 1 ictical matter, must he 
liar ] ularly th the decisions of 
tte Divisior the Depart 
1 “ h S ¢ b ought SINC 
he Appell Divisions differ 
varying degrees in their interpreta 
of the ¢ | Practice Act provi 

1 
onfusion and amorphous uncet 
intv in the decisions make examina 


1e most chaotic part of 


N York practice These inconsisten 
‘es are bad enough in the reported 
ist Matters are still worse among 
the unreported cast There s little 


among 
De 


igreement on practice points 
Special Term judges in the same 
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partment, not to mention differences be 


tween them in different Departments 


Since I am attempting, however, to 


bring some order and pattern out of 


chaos, I cannot illustrate the “wilderness 


of single instances,” 1n the welter of 


cases. I am thoroughly cognizant that 
for I lay 


as to the condition of the law on a pat 


almiost every statement make 


ticular point, one would doubtless b 
able to cite a case holding to the con 
trary 

Owing to limitations of time [ will 
confine myself in the main to the 


ing practice and matters of moment 


interest to the practitioner. 


General Summary of the New York 
Cases 
\ bird’s-eve view of the condition of 


the York law 


tore trial. 11) perspective, 


New on examination be 
is this: 
The confusing restrictions and diffet 


New 


York are attributable to a 


large extent to the judicial interpreta 
tions of the word “material” and_ the 
word “necessary” as used with respec 
o both parties and witnesses, and the 


words “special circumstances” as_ use¢ 
with respect to witnesses. 

The Third Judicial Department is 
most liberal of all the Departments. [or 
it permits an ex 


: 
would 


all practical purposes it 


to the same extent as 


amination 


he pe under the Federal Rul 


it all 


ISSU¢ 


rmissible 


namely, as of right of any person 


on anv matter relevant to the 


under the pleadings. The Third Depart 


ment is particularly in advance of thi 


other Departments in that it permits at 


examination regardless of who has the 
affirmative burden of proof under the 


pleadings. 





e Fourt! Department may 


ie Third 
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th resp o the affirmati 


ehaws | ak al fy 
Wil re yet itt 
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el , 
h he Third and 
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1 if respect 
‘ P 
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e | Civil Proce 
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Possibility of Obtaining Uniformity 
Through the Court of Appeals 
lt is impossible to obtain uniformity 
n the several departments with respect 
the affirmative burden rule or the 


pe ol e eXamination, becaus« t 


1 1 
1933" held that these matters reside i 
1 1 4 41 1 ; 
ciscret1o1 Oot tne Owe Irts hu 
Drese Nn uestt of tact n ubpyect 
‘ 4 1 
p eu ( t Ary 
W LPT 
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1 1 
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Restrictions on Examinations Before 
Trial in New York 
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fficient evidence of the down the bars as fully as the Goldmark 

l nec prove decision indicated. In 1912,°° the Ap 

ellate Division of the First Departme! 

( upra, an a denied a general examination in an auto 

in examination of mobile negligence case, although it 

llowed fe the first oral ted the examunatio1 s to th opel 
g that no other proof n and control of the defendant. 

lve Ingraham, writ With the adoption of the Civil Prac 

the cou sa tice Act in 1920, the Second, Third and 

, , Fourth Departments changed their gen 

, be eral views concerning the granting and 

) to scope of examinations befor ial, and 

e ‘ he that the Civil Practive Act e» 

res to estal tended and liberalized the taking and the 

scope of such examinations. But the 

the Appellate Divi First Department interpreted the stat 

Department, inspired ute. which had substantially repeated the 
























loe Gaynor and bar were not 
at the Appellate 


information Division of the First Department had let 


ise which he Procedure, as changing only the proce 
dure for taking an examination: that 1s 


brio cetup under the Code of Civil Procedure an 
e provisions examination was obtainable only by 
order. whereas under the Civil Practice 
Act. the examination might be obtained 
, 


Aug. 1907) either by notice to examine ry appl 


cation for an order. 


tod i\ 


hus, 


; + f +1 + ¢ ‘ efi, 
he doctrine of e First Department 
na hn negigence cases a genecral eXam 


1 — 2 . ry 
will n be permitted unless in 


dispensable is a vestigial remnant of 1 
ule W } respect t ill « cee tl it EXIS ec] 
1) rt 1O06 the date if +1 (, linark 
case 
he \ny ] ‘ etter P ° . ‘ 
eting the word lecessary n the 
itute g1\ yu] policy as reason 
Obviously, teal that pe yury vill be 
ncourage but experiet 1 e many 
her } sdictions that permit examina 
ons liberally, demonstrates that on the 
; ’ Vv ™m ll > thereby ad rel raged 
Mort é the Judicial Council 
ites,** “It is difficult to see why publi 


the state particularly in tl Firs nd 
Second Departments If the First D 
partment could change its mind, as it 
did in 1906, with respect to commercial 
ictions, 1t ought to he le to finish the 
b in 1943 with respect to those tort 
n which it refuses to allow seneral 


examiinat nm wuniess ) STM S17) r 
tie examining party’s pro ( LIS¢ 
f action or defense 


In the First Department it is not 

. ‘ anebeanesiow a, F 4 . - 
in what particular types of tort actions 
sed For eXai 


restrictions are 1m 


7 ; 
in assault actions there isa 


lower courts.22. The limitation, how 
ever, apparently covers libel,** slandet 
A Div 1 N \ Su l 
I Ar Rem ‘ t Tu ( 
“A . Trust Co., N. Y. 1 De 
‘ Q4 Cit ( ‘ Y ( 
( =” al S} o. Ia 
I t ( N. ¥ I | 1941 
City ( B x Cc } ] Ex 
‘Her 8) t ( , M 


dual plaintiffs, claiming prop 
re of under $50.00, as a result « 
substance ( mplete ( 
fore 1 al 1 Lhes¢ ( ; 
he information thus obtained 
small claims trial is not res } 
then used by counsel to pre 
s subsequent main action for 
juries. Also, in automobile 
uses, proceedings are taken fi 
g in the Motor Vehick 
g 
ke a driver’s licet 
sults in a preview of testim 
1 f f liability ind ne 
Thus, where there is a will, there 
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injured p« rsons in the Sf 


oe 


r acti 
V 
Ex 
nes 
peed 
\ . 
yY ~ 
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nen 
r tl ne c 
. il t ry € ‘ 
li or . 4 “unu 
e. Daranowitz v. Burdi 
x. =. oe (Ist I 
e1 | Goodmatr Ste 
N y Su 1 (2d 1 ; (1 t 
T } ’ 
¢ " e of u 


( with resp “ft 


“Ony etely withh 
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tioned. 
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ind malpractice actions Matrimonial 
, - 
action which strictly speaking, may 
not be considered tort actions, are also 
subject to this limitation. It 1s difficult 
to understand why public policy should 
restrict an examination in some of thes« 
types of actions 
Vine bar 11 thre I: 1) tment 
Oweve Ss very resol efu It hi ar 
veloped at least two substitutes for the 
> | 5 | ~ 
Fenel ( uUnmnMation Delore | ll in neg 
imvence L¢ IS Whk ci¢ ( r\ ( 
\ppeliate Division. Small claims actio1 
( vent] Lh ough 11) the \lunicn il 


wunatior 


effect d 


eld 


irst Judicial Department, 


from 


particular types 


eve Nn in the Sec 
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! and Fourth Departments where a sought to change this rule, stating :* 
examination in negligence cases is ‘There seems no good reason if a cause 
inted, it is one-sided and unfair to of action be permitted by law to lie 
lefendants because of the affirmativ: against 4 municipal corporation, why the 
urden of proof rule. In my opinion, the right to examine before trial should be 
ght to an examination should — br denied to the litigants.” Judges, law- 
utual, as in the Third Department and = yers and litigants were unanimous in 
inder thi leral Rules criticizing the grave injustice which 
often resulted from denying the right to 
examine municipal corporations. 


The Federal Rules of Civil Procedure, 


iin 1938, permit the examination 
of a public corporation unless harass 


ment is shown.*4 


the 1939 revision of the Court of 


general eXamination 1s permit , ; 
‘ om Claims Act, the Legislature provided 
nd the scope or extent of th loll a ; “sam ; : 
hat the state might be subject to an ex 
x I . ° ° \ . 
amination before trial in the discretion 
‘ ] 1D 
; 292-2 ; 
of the court. 
a ; sata , 
Civil P tice Act, which permits the my ot ; ‘ 
‘ In 1940 the Appellate Division of the 
of tetnd ide 
1 1 (1) ¢ I¢ l } DUD L1iK prre | = 9 - , 
; Third Department in Aasitch v. City of 
\ é ill of 07 ———— “a , 
/110aNY, a negngence action, reex 
amined the decisions, tried valiantly te 
| ( ( ( ( il VP edqaur4re : . ° 
; overcome the maxim of stare decisis, 
| \ ) irs re ; ; ; 
ind held that correct statutory interpre 
1) ‘ ( lina ( ee son reas . : 
ation permitted an examination before 
1] , 
i ] 1S wd be pernil - _ : ‘ah 
trial of a municipal corporation. The 
] 
orted reas ; ‘ 
court stated :*" 
lore ( was undue 
on ; . a cd he rule which formerly prohibited the ex 
Ce les LSS : -< . nating SF emsamseanal 7 atiONn Ino ; 
la ( @) mi MNCipal CO pora ions aoes no 
| m a | ™ 2 
( i em ire W ustice today The law is 
The ( Appeals held _— progressive and should adapt itself to the 
‘ 1 chang onditions <¢ 
ret its dominant purpose is to secur¢ 
examination of a municipal corpora justice and not to obstruct 
1 > 1 1029 enaafft 
on wou ‘ and in 1i%32 reammpned — ‘i —— , 
, : © Court of Appeals, however, re- 
. versed this decision, merely citing its 
In 1935. the ] Council first : 8 
I | 7 8 1d1Clal OuTi l ‘ ‘ , e . 
; previous adjudications. Shortly there- 
\ C v City ot \ . . 
\ iv. 491, 134 N. Y. S Second Annual Report of the Judicial Council 
p 166. : J ; 
\ | v. W 181 A Div. & ‘Tov Mfg. Co. v. City of New York, 30 Fed 
x. 2 Ist Dep’t 191 S 103 (D. C. So. D. N. Y¥. 1939 
N. J 191 5 D nd 8 Se 17, subd. 2; Seventh Annual Report of the 
Cit -. ’ 1 App. Di } 4 3 Tuclic Cour 1941), p. 22; Buchalter v. State, 
oe g Dep't 1942 72 M 420, 421, 15 N. Y. Supp. (2d) 244, 245 
J 1 ( New Y N. Y¥ 7 ( Clain 1939) 


Y. 509, 182 N. E. 158 (193 . , 8283 N. Y. 622, 28 N. E. (2d) 30 (1940) 
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ifter, 1t prohibited the examination be nation before trial of a municipal corpo 

trial of a public corporation,®*® such ration be made available, in the discre 

is Boards of Education or the tion of the court, in actions arising out 

H.O.L.C.* of the operation of a public utility by a 
Recourse to the courts to relieve this municipal corporation. 

proved futile, the Legis The result was that a new Civil Pra 

ture passed a bill in 1940 permitting tice Act section 292-a was added, effec 


the examination before trial of municipal tive May 1, 1941,** and an ancillary 


rporations in the same manner as pri amendment was made to section 289 of 
\ Since the bill, there the Civil Practice Act 
wou e permitted examination The new section provided that in the 


fa municipal corporation, if a party, as discretion of the court an examination 


on of undue annoy- before trial could be had of a municipal 


ance and harassment had some weight. corporation operating a public utility. In 
It is believed, however, that Rule 124 of | addition to providing for a discretionary 


292-a provided 


the Rules of Civil Practice would have examination, new section 


furnished proper protection. At the significantly as follows: “Any examina 


uest of municipal authorities throug! tion granted in a negligence action shall 
} { 1] + + + | . - 4 a. + ‘ 
ut the state, the bill was vetoed by the _ not be limited so as to prevent or rest! 


Governor the inquiry concerning the facts of neg 


( 
~ 


In the Second Department general —ligence, liability or damages.” The Judi 


] 1 ‘ 
ies | int before — cial Council stated,’ that this sentence 
ial in negligence actions had been a lesigned to make clear that, in tl! 
granted to plaintiffs almost as a matter of type of case at least, there is no ground 


Ours But when the city of New York of public policy for refusing to permit 


the operation of the rapid reneral examination in negligence a 
transit svstem in Tun 1940. it was held tions. Three of the four judicial depart 
th PO tae a ae 
he Second Department that plain ments have so held and the practice 


4 a ee ee minationc hefare . 
is could not obtain examinations betore thus made uniform in all four dey 


«if 


trial of the city (from the transit em- ents 
] ] entage ¢ - 
ployees) as theretofore could have been " e — ee 
In Mitchell v. City of New York, 
htained of the transit corporation 
( | ( i¢ ills CO ) rations 3 " 
he Judici ) ss a negligence action brought in the Su 
I} ‘ 4 . ew «=. - j ; 
i heretupon,*” the judicial Council made . . , . 
f : preme Court, New York County, the 
a limited recommendation that an exami- . esas ; ; a 
plajntiff sought to examine designat 
? } 4 N y 4¢ ated 7 
subway employees. The defendant con 
o \y ‘ * B } , ' NI 136, . ‘ ¢ n : 
N. Y. Supp 107 (City Ct. of N. Y¥., tended that the examination sought was 
( ns Co. 193 H.O.L.C., 172 Mi : 
ISN. ¥. S (2d 7 (Sup. Ct., Nassau general in character and, in view of the t 
M \ adjudicated cases, should not be allowed. 
, ae veg < 
“3 Malshever v. Brooklyn Bus C 1 N.Y Judge Eder held that section 292-a con 
1) 418 (Sup. Ct., Kings Co. 1940); Martine iin, : ides 
N. Y. R. T. Corp., N. ¥. L. J., Sept. 7, 1940, templated a larger scope of examination 
} + (Sur ( . Oueens Ce Kadien T.) : 
erling v. Brooklyn and Queens Transit “Laws 1941, chapter 921 
17 M 154 2 N. Y. Supp 2d 152 S Fighth Annual Report of the Judicial Cour 
( ( Kir Cc (1947) 12 
aa inv. M N. Y. L. J., Dec. 24, 194 46178 Misc. 212, 33 N. Y. Supy 1) $79 (S , 
y ] Pecor T.. stated that the Judicial Ct yw ¥ Co. 1942). f’'d. 264 A DD 
Council had the problem under consideration. N. Y. Supp. (2d) 266 (1st Dep’t 194 











] 
all 
is permitted . 
1 1 
i) on ¢ | 
] ‘ 
louSLYy afhirime 
1¢ wy. 
T ( i\s+Z ) 
' 
( 
Y . 
4 
i ( 
' 
{ 
( 1 
I 





[Al 


121 


nd the exami Huber \ Broadway Maintenance 


Judge Evans stated that this last 


Depart sentence of section 292-a changes the 


d without opin rule®® that “public policy” in the First 
Department would not permit a general 
the breach was examination before trial except in “un 
292-; wa ial circumstances” in a_ negligence 
WW ctor [his is a most significant de- 
Cisi¢ ind has been followed in the 
, preme Court and in other courts. 
u If the Appellate Division, First Depart 
d me ld so hold, then the diver 
gen d ist as regards examinations 
et efore t in negligence actions, be- 
; en the First Department and the 
other three Departments will have been 
ninated 
{) THe | SATION OF A WITNESS 
—_ Unb SPECIAL CIRCUM 
\> . ( AUSI 
icipal corpot 
l to ¢ m1 | obtat nN ¢ nation OL a partly 
l ! be shown that his te 
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ing lance of justice 
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